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Facts

Petitioner is a private non-profit organization that asserts homosexual conduct is against its mission of instilling moral values in young people. Respondent, Dale, was an assistant troop leader who was dismissed by the Boys Scouts (BSA) after learning he was a homosexual and a gay rights’ activist.

Procedural History

Petitioner filed suit in New Jersey’s Superior Court alleging discrimination based upon his sexual orientation. The Chancery Division granted summary judgment in favor of the Boys Scouts. The Appellate Court reversed in parts and remanded. The State Supreme Court affirmed. 

Arguments

	Petitioner

1. BSA maintained a policy prohibiting the membership of homosexuals.

2. Homosexual conduct is adverse to the views of the BSA

3. Forced membership of homosexuals burdens the rights of the BSA

4. O’Brian is inapplicable because it only incidentally affected free speech.


	Respondent

1. The policy was never made public and the 1991 policy was made after Respondent’s membership was revoked.

2. The BSA does not take a position on sexuality.
3. Dale’s admission in the BSA would not affect the BSA’s ability to advocate their views
4. Should apply an intermediate standard of review as in O’Brian

5. Respondent was a model Scout and never advocated his homosexual viewpoints.


Issues

1) Does the application of New Jersey’s public accommodation law violate the Boy Scouts’ First Amendment right of expressive association?

Holding

1) Yes. The 1st Amendment forbids forced compulsion of views and members that are contrary to the overall views and message the association is attempting to advocate.

Judgment

Reversed and remanded.

Legal Reasoning

Chief Justice Rehnquist

I. Implicit in the freedom of association is the freedom not to associate

II. The Boys Scouts’ Mission statement clearly shows that they engage in expressive association as protected by the 1st Amendment.

III. Because they engage in expressive association, the forced intrusion of Respondent would affect the ability of the BSA to advocate its viewpoints.

a. As we give discretion to an association’s assertions regarding the nature of the expression, we must also give discretion to its affect.

b. Respondent’s membership would force the BSA to send a message condoning homosexuality as legitimate.

IV. BSA assert homosexuality is at odds with its core values

a. 1978 position statement expressed the BSA’s official position against homosexuality

b. The statements were redrafted numerous times, but reiterated in 1991.

V. It is not the role of the courts to reject a group’s shared values because they disagree with them.

VI. New Jersey’s Supreme Court has greatly expanded the statutory definition of “public accommodation” to include a private entity without tying it to an actual place.

VII. Attack on Justice Steven’s dissent

a. Just because homosexuality is more accepted does reduce the 1st Amendment’s protection of associational freedom

b. Justice Steven’s application of Justice Brandeis’ support for state experimentation is misplaced – he never championed state experimentation in free speech. 

VIII. This Court does not promote that the BSA’s refusal to admit Respondent as right or wrong, but protects the right of an organization to only accept members who accept their expressive message.

Source of Law

1st Amendment

Contextual Explanations 

As Justice Stevens aptly points out, homosexuality is gaining greater acceptability in society, but that factor did not succeed in altering the Court’s position.

Impact of Decision

This decision is a setback for gay rights. It allows organizations to exclude members based on qualities that would derogate the overall expressive intent of that association.

Values

Freedom of Association vs. Gay Rights

Relationship to other cases

Bowers v. Hardwick

U.S. v. O’Brian

Roberts v. Jaycees

Votes and other Opinions

Justice Stevens, with whom Justice Souter, Justice Ginsburg, and Justice Breyer join, dissenting

I. Justice Brandeis’ comment on encouraging state experimentation in “things social and economic” is appropriate.

II. The State’s law does not impose any serious burdens on the BSA’s collective expression of its shared goals.

III. Homosexuality is not at odds with the BSA’ values and teachings

a. The BSA in fact encourages a diverse and representative membership

b. It discourages scout masters from discussing any sexuality with scouts

c. The two places where the BSA points the court for evidence against homosexuality, “morally straight” and “clean” expresses any opinion on sexuality.

d. BSA cannot use religion to combat homosexuality because it professes to be nonsectarian in its attitude and many religions accept homosexuality.

e. BSA’s reliance on its 1978 memo is unsupportive.

1. the policy at most only adopts an exclusionary membership policy

2. the 1978 policy was never publicized

3. The draftsmen of the policy foresaw the possibility of discriminatory laws and the need for revision.

4. The policy makes no effort to connect homosexuality with its shared values.

f. The Majority’s reliance of the four memos issued between 1991-1993 are unsupportive because they were issued after the Respondent’s membership was revoked.

IV. The case should be guided by Jaycees and Rotary Club
a. It is not enough to just engage in expressive conduct to prevail on  a claim of expressive association

b. It is not enough to adopt an openly exclusionary membership

c. It is not sufficient to merely articulate some connection between the group’s expressive messages and its exclusionary policies.

V. BSA acknowledged that Respondent was a model Scout until this point.

Justice Souter, with whom Justice Ginsburg and Justice Breyer join, dissenting

I. The right of expressive activity does not turn on the popularity of the activity.

II. Because BSA has not made sexuality the subject of its advocacy, it cannot proclaim on its expressive speech claim.

System Operations

The Majority and the Dissent are split over whether or not the Boys Scouts has proved a connection between n homosexual activity and the image and message it tries to advocate.

