Zelman v. Simmons-Harris, 536 U.S. 639 (2002)

A. Facts:
Following the 1995 state takeover of the failing Cleveland City School District, the Ohio legislature enacted the Pilot Project Scholarship Program to provide tuition vouchers for families with financial need who wished to send their children to participating private and public schools in and around the district. Both religious and nonreligious schools could participate, but during the 1998-1999 school year, 82 percent of the participating private schools were religiously affiliated and 96 percent of the students participating in the program were enrolled in those schools. Ohio taxpayers sued to end the program on the grounds that it violated the establishment clause.
B. Procedural History:
In July of 1999, respondent sued in United States District Court claiming a violation of the Establishment Clause, and in August of 1999, the District Court issued an injunction stopping further implementation of the program. In December of 1999, petitioner granted a summary judgment. In December of 2000, the Sixth Circuit Court of Appeals affirmed the summary judgment. Writs of certiorari were granted in 2001.
C. Issues:
1. Did the government act with the purpose of advancing or inhibiting religion?

2. Does the tuition aid have the effect of advancing or inhibiting religion?

3. Does the program offend the Establishment Clause of the First Amendment?
D. Holding: 
1. No, “enacted for the valid secular purpose of providing educational assistance to poor children in a demonstrably failing public school system”

2. No, the program passed the five-part Private Choice Test of the court.

3. No, the Establishment Clause is not a constitutional barrier to the Ohio program.
E. Judgment:
Judgment of the Court of Appeals was reversed.

F. Legal Reasoning

Majority by Chief Justice Rehnquist
A. Private Choice Test
I. Ohio Program is neutral with regard to religion and has a secular educational purpose
II. It is part of a “general and multifaceted” state attempt to educate the children of a failing school district
III. Tuition aid provided to a broad class of people without regards to religion, with a preference only for poor families. Also, the aid goes to parents and not to schools.
IV. Both religious and nonreligious schools can participate in the program if they desire
V. There are adequate secular options, and nearby public schools even have greater financial incentives to participate than do sectarian schools

B.  Responses to Souter’s Dissent

I. Since the financial incentives are greater for public schools, the program is not skewed toward private, religious ones

II. Program does not create the perception of an endorsement of religion as it is a neutral program, if state aid goes to religious schools it is only as a result of the decisions of individuals

III. Program does not fail to provide secular options since there is a wide range of other options including community schools, magnet schools, traditional public schools, and non-religious private schools.

IV. Argument that since more private religious schools participate, it must be skewed toward them is flawed. 82 percent of Cleveland's participating private schools may be religious schools, but 81 percent of private schools in the state are religious schools as well.

V. Argument that since 96 percent of parents choose religious schools, there is no genuine choice is flawed. This line of reasoning was rejected previously in Mueller v. Allen. Furthermore, there are errors in the figures and math that Souter uses to calculate this percentage.
Concurrence by Justice O’Connor
A.  Per-pupil tuition aid going to private, religious schools less than aid going to community schools, tiny compared to amount going to magnet schools
B.  Court’s decision consistent with existing government programs that affect religious organizations.
I. Well-established tax policies and other aids provide benefits to religious organizations that far surpass the voucher program, rendering the voucher program neither “substantial nor atypical”.
C.  Court’s decision consistent with prior Establishment Clause jurisprudence does not “break dramatically” from past precedent

D.  Tuition caps do not incentivize parents to send their children to religious schools, they have the opposite effect

E.  The Court of Appeals erred in refusing to look at community and magnet schools
Concurrence by Justice Thomas
I. Establishment clause restricts the federal government, not the states

II. Fourteenth Amendment guarantees individual liberty, should not be used to restrict educational choice

III. The poor, minority children were hurt the worst by the failure of these urban public schools, and the voucher program was necessary to increase educational opportunities

IV. The Fourteenth Amendment is a guarantee of opportunity, and using it to incorporate the Establishment Clause in order to obstruct education reform thwarts its purpose
Dissent by Justice Stevens
I. Educational crisis should not affect appraisal of constitutionality
II. The range of educational options within the public school system is irrelevant
III. Voluntary, private choice by individuals irrelevant to whether the state can pay for religious schooling
Dissent by Justice Souter
I. The Court contradicts Everson v. Board of Education, even though it claims it as precedent
II. The program is skewed toward private, religious schools.

III. There is a failure to provide secular options
IV. The majority does not clearly define “neutral” and incorrectly applies the choice test.
Dissent by Justice Breyer
I. The Establishment Clause exists to protect the country from religiously based social conflict

II. Funding religious schools will lead to favoritism, “sect versus sect” competition for funding, and conflict
III. Vouchers are different from the other types of aid because they directly finance the teaching of religion
IV. The principle adopted by the court that each religious group has an “equal opportunity” to secure funding is contrary to the separation sought by the founders and earlier courts.
G. Relation To Other Cases, Precedent
Mueller v. Allen: Upheld government policy



Costs of tuition, textbooks, and transportation could be deducted from state income tax. Parents of children who attended religious schools also qualified.
Zelman v. Simmons: Upheld government policy

Expands Permissible

H. Source of Law
Establishment Clause: Amendment 1
Amendment 14 
I. Interpretive Style
Rehnquist: Textualist, examines intent of Ohio law and finds secular purpose, establishes Private Choice Test to see if the law’s effects align with the Establishment Clause.
O’Connor: Non-originalist, pragmatist when she mentions other government programs
Thomas: Textualist, purpose of 14th Amendment
Stevens: Originalist, meaning of first amendment, notes a history of religious conflict
Souter: Doctrinal approach, claims majority violated past interpretations of the Establishment clause while claiming to be consistent
Breyer: Originalist, discusses the founders’ purpose of Establishment Clause and history

